The record here confirms  the fact the Inspector Spurlock did not
issue the abatement or  termination,  but he did confirm that  the citation
was  terminated after the highwall where the fall occurred was blasted
down.    Mine Superintendent Huddleston also confirmed that the citation
was abated by blasting down the area immediatelyabove the fall,  and
that the entire wall was  eventually taken down months later.     These
facts support  the conclusion that  the gravamen of the charge against
the respondent  is  that  loose,   unconsolidated materials were present along
the highwall on August  6,   1980,   the day that  the inspector conducted
his accident investigation,   and that he was  concerned about those conditions
and that  they were subsequently abated to MSHA's satisfaction by blasting
down that portion of the wall which was left standing after the fall
and which contained loose,  overhanging rock materials.

In view of the foregoing,   I conclude and find that the evidence
and testimony adduced in this  case does not support a finding that
loose,  hazardous materials were present on the highwall prior to  the fall
and that  the respondent  failed to strip or scale any such materials
from the wall.     Although  the testimony regarding precisely when the shovel
used for scaling was  taken out of the pit area is conflicting,  respondent
presented credible  testimony  that scaling and stripping had been
accomplished in the pit area in question -prior to the massive rock fall
and that  the condition of the highwall  immediately prior to  the fall
appeared to be free of any readily observale or detectable hazards to
those men and supervisors who were in the area.    As  for the existence
of  the loose,   unconsolldated and overhanging rock materials which were
left after the  fall,   I cannot conclude  that  these conditions  constituted
a violation of  the cited standard.     Those conditions were the direct
result of  the fall and the area had been secured,  miners were withdrawn,
and barricades erected to  facilitate MSHA's accident investigation.    Given
these circumstances,   I do not believe that  the respondent should be
charged with a violation.     As  indicated earlier,   the fact that  the remaining
conditions may have presented an imminently dangerous condition does
not necessarily support a conclusion that a violation of any mandatory
safety existed.     Under the circumstances,  Citation No.   0736755,  issued
on August  6,  1980,   citing a violation of 30 CFR 77.1001,   IS VACATED.

Citation No.   0736757,  August  6.   1980.   30 CFR 77.1713
30 CFR 77.1713(a)  provides as  follows;

At least once during each working shift,  or more
often if necessary for safety,  each active working
area and each active surface installation shall be
examined by a certified person designated by the
operator to  conduct such examinations for hazardous
conditions and any such hazardous  conditions noted
during such examinations shall be reported to the
operator and shall be corrected by  the operator.
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